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SUPREME COURT OF APPEALS OF VIRGINIA. 



Heckscher et al. v. Blanton et al. 
Same v. J. Thompson Brown & Co. 

Jan. 12, 1911. 
[69 S. E. 1045.] 

1. Election of Remedies (§ 3*) — Acts Constituting Election. — An 

action by some of the members of a syndicate which owns an equi- 
table interest in property, the legal title to which is held by another 
member in trust for all the members, for the amount received by 
the holder of the legal title from a broker, employed by him to pro- 
cure a purchaser of the property, as a part of the commission re- 
tained by the broker, on the ground of a fraudulent agreement be- 
tween the holder of the legal title and the broker for a division of 
the commission, bars an action against the broker for a rescission 
of the contract of employment and a reclamation of the commission 
retained by the broker. 

[Ed. Note. — For other cases, see Election of Remedies, Dec: Dig. 
§ 3.*] 

2. Trusts (§ 231*)— Fraud of Trustee— Liability.— Where a trus- 
tee by fraud or concealment makes a profit out of the sale of the 
t/v|st property, the profit belongs exclusively to the beneficiary; but 
it is necessary to show that the profit was made at the beneficiary's 
expense, and that it was part of his property and would have been 
gained by him had the trustee performed his duties. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 330-335; 
Dec. Dig. § 231.*] 

3. Trusts (§ 231*)— Fraud of Trustee— Liability.— The holder of 
the legal title to property in trust for himself and third persons, as 
members of a syndicate, employed with the approval of the third 
persons a broker to procure a purchaser at a fixed price for a fixed 
commission. He aided the broker in making a sale, the proceeds of 
which went to the members of the syndicate. The broker without 
previous agreement paid him a part of the commission retained for 
services in making the sale. Held, that the holder of the legal title 
was not guilty of fraud or concealment, and the third persons were 
not entitled to recover the part of the commission received by him. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. 330-335; Dec. 
Dig. § 231.*] 

On Rehearing. 

4. Bankruptcy (§ 156*)— Pending Action— Effect of Bankruptcy 
— Right of Bankrupt to Maintain or Defend Action. — Under Bankr. 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key~No. Series & Rep'r Indexes. 
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Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. .3418), 
the trustee in bankruptcy may become a party to a suit by of against 
the bankrupt; but he need not do so, and where he fails to apply 
to be substituted in place of the bankrupt or to become a party to 
the suit the action may be prosecuted or defended by the bankrupt, 
and the trustee is bound by the judgment rendered. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 240- 
246; Dec. Dig. § 156.*] 

5. Bankruptcy (§ 156*) — Pending Action — Cross-Errors — Party 
Entitled to Assign. — Under Supreme Couit of Appeals rule 8 (57 
S. E. xv), authoiizing the court on appeal or writ of error to con- 
sider the whole record, a party adjudged a bankrupt before the ren- 
dition of the decree appealed from may, where the trustee in bank- 
ruptcy appointed before the decree does 'not intervene, assign cross- 
errors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 244; 
Dec. Dig. § 156.*] 

Appeal from Law and Equity Coun of City of Richmond. 

Suits by A. Heckscher and others against James W. Blanton 
and others and against J. Thompson Brown & Co. From a de- 
cree granting insufficient relief, complainants appeal, and de- 
fendant, James W. Blanton assigns cross-error. Decree as. to 
cross-errors reversed and annulled, and decree dismissing the 
original and amended bills of complainants as to defendants J. 
Thompson Brown & Co. rendered, and cause remanded for 
further proceedings. 

Hill Montague and S. A. Anderson, for appellants. 
Montague & Montague, Wallace F. Brouti, and S. S. P. 
Patteson, for appellees. 

Per Curiam. These cases, heard together, have been most 
elaborately arid ably argued upon the printed briefs, as well as 
orally, and a great number of authorities cited ; but in our view 
the issues involved lie within a rather narrow compass. 

The pleadings, original, amended, and supplemental, put in 
issue whether or not the complainants have the right to require 
J. W. Blanton and J. Thompson Brown & Co. (hereinafter 
spoken of for convenience as Brown & Co.) to account to com- 
plainants for a certain commission — $10,000- — received by Brown 
& Co., and afterwards divided with Blanton, for services in 
procuring a purchaser and consummating a sale to him of certain 
pyrites property, situated in Louisa county, owned by com- 
plainants and Blanton in unequal shares, as members of a syndi- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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cate or as partners ; Heckscher holding the much largest share, 
amounting in fact to about four-fifths of the whole. 

The case here as to Blanton is a sequel to that of Blanton v. 
Heckscher, decided by this court, and reported in 101 Va. 42, 
42 S. E. 915, in which the complainants sought only to recover 
of Blanton that part of the commissions paid Brown & Co. for 
making sale of the pyrites property theretofore, which Brown 
& Co. voluntarily donated to Blanton in consideration of valua- 
ble aid rendered by him to Brown & Co. in effecting the sale. 
By the amended pleadings it was sought to require both Blanton 
and Brown & Co. to account to complainants for the $10,000 of 
commissions received by Brown & Co. for making the said sale, 
which was consummated nearly three years before. 

The learned judge of the law and equity court filed with and 
as a part of the decree now under review his reasons for the 
conclusions reached, and in so far as the opinion deals with and 
disposes of the question whether or not Brown & Co. are liable 
to the demands of complainants for the commissions received 
by the former we approve and adopt it as a part of the opinion 
of this court. 

So much of the opinion as relates to the liability of Brown & 
Co. to complainants is as follows : 

"The facts, so far as the solution of this case is concerned, are 
as follows: Jos. W. Blanton was the trustee — i. e., held the 
legal title to certain mining property in Louisa county, Va. ; but 
the title he held was for the benefit of himself and certain others, 
Heckscher, Mann, Shuman, Smoot, Gill, and others, according 
to their respective interests and they were to try and bring about 
a sale of this property, or rather Heckscher, Blanton, Mann, and 
Shuman were to do so. Blanton retained, shortly after the title 
was conveyed to him, J. T. Brown & Co. to sell this property 
as his and his associates' agent. It is conceded that Brown & 
Co. knew that Blanton held for the benefit of said associates or 
syndicate. After Brown secures an option from Crenshaw, 
which was completed by a purchase by Crenshaw and his as- 
sociates, Brown writes a letter and agrees to give Blanton one- 
half of his commissions of 10 per cent. It is claimed that this 
was in pursuance of a secret agreement to this effect at or about 
the time this property was put in the hands of J. T. Brown & 
Co. for sale. This is denied by Brown & Co., and Mr. Leroy 
Brown, of this firm, who did most of the negotiations, testifies 
that prior to the writing of the letter of July 1, 1899, to J. W. 
Blanton, there was no agreement for a division of any portion 
of his commissions with Blanton. To the same effect is the tes- 
timony of J. T. Brown, and Blanton testifies that no such agree- 
ment existed prior to the letter of July 1, 1899. 
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"The firm of J. T. Brown & Co. secured an option from Cren- 
shaw and his associates in February, 1899, which was availed of 
on July 15th or 14th for $100,000; but, before the facts are fur- 
ther adverted to, it is well for me to state the proceedings in the 
two suits which are being heard together. 

"The first suit was instituted by Heckscher, whose interest 
was about a four-fifths interest, G. N. Shuman, W. H. Mann, 
and D. B. Cox against J. W. Blanton on June 15, 1900, alleging 
the sale and division of commissions, claiming that the division 
was in pursuance of a secret agreement between defendant and 
the brokers who negotiated the sale under the firm name of J. 
Thompson Brown & Co., in fraud of plaintiff's rights, and pray- 
ing for a discovery and an accounting from defendant Blanton 
for the amount of money received by him thereunder, as well 
as for other money alleged to have been collected by said de- 
fendant for syndicate. On October 19, 1900, Blanton answered, 
denying all fraud and collusion, and admitting said division and 
the amount received by him thereunder, but claiming that it 
had been voluntarily given him after the said sale was negotiated, 
in the absence of any agreement or understanding, and that, there- 
fore, he had a right to receive and retain it. He also admitted 
that he had on hand a small balance belonging to the syndicate, 
which he was retaining in anticipation of a settlement of a 
claim he bad preferred against the syndicate, but which he de- 
posited in bank to the credit of the court in said cause, asking 
that his answer be treated as a cross-bill. 

"On July 16, 1901, this suit was heard on bill, answer, gen- 
eral replication thereto, and on certain affidavits alleging and de- 
nying that Blanton had disposed of his real estate in order to 
defeat plaintiffs' recovery, and a decree was entered requiring 
Blanton to deposit bis share of said commissions in bank to 
credit of court in said cause. This decree was reversed, upon 
appeal to the Supreme Court of Appeals, December 11, 1902. 

"On January 7, 1903, the second of these suits was instituted 
by the same plaintiffs against said brokers, J. Tr mpson Brown 
& Co., as defendants, x'he bill was filed January 22, 1903, 
alleging the same facts, but praying that said contract with the 
Browns for commissions be rescinded, and that they be re- 
quired to pay to plaintiffs the entire amount of commissions re- 
tained by them out of proceeds of sale, less any amount plain- 
tiffs might hereafter recover from Blanton in the first suit. On 
February 4, 1903. the Browns demurred, and on April 23d fol- 
lowing they answered, denying all fraud and collusion, admitting 
said division of commissions, but claiming it was a gratuity. In 
their answer they plead also that plaintiffs were estopped from 
proceeding against them by laches, acquiescence, and waiver, and 
were barred by the statrte of limitations. On August 4, 1903, 
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plaintiffs tendered amended and supplemental bills in both suits, 
attempting to make the Browns parties in the first, and Blanton 
in the second, and enlarging the amount sued for in first suit 
to $10,000. 

"On December 18, 1903, decrees were entered permitting this 
in .first suit, but denying it in second suit, and hearing the 
amended first suit and the second suit together. The Browns 
thereupon demurred to said amended and supplemental bill in 
the first suit; but on July 30, 1904, this demurrer and their said 
demurrer to the bill in the second suit were both overruled. 
The depositions have been taken pro and con, and the case is now 
for decision. 

"The statute of- limitations is relied on by the Browns, and a 
strong and forceful argument is made that the one-year limit 
of the statute applies; but this court is of opinion that the plea 
of the statute of limitations is not a good plea in this case, and 
the same will be considered as overruled. And yet, in view of 
the court's opinion on other branches of the defence, this will 
not be necessary. 

"In the first place, we should bear in mind, as to the Browns, 
that the suit against them for rescission on the ground of fraud 
was not brought until more than three years and a few months 
after, according to their own pleadings (i. e., the plaintiffs'), 
they knew of the fraud on them and their rights ; in other words, 
they sue one of the joint tortfeasors for the recovery of the com- 
missions he received and for an accounting, and two years and 
six months after instituting this suit against him, and more than 
three years after knowledge of the plaintiffs of the wrong done 
them by the other joint tortfeasors, they instituted a suit against 
those others for a rescission and reclamation. This court is 
not unmindful of the fact that the position now taken after all 
the depositions and proofs are in is not the same taken on the 
demurrer ; but upon an ana-lysis of the letter of January 30, 1899, 
which is in evidence, in which the Browns agreed on certain 
conditions to accept a commission of 5 per cent., in case a sale 
was made by the parties themselves at $75,000, when read in 
connection with the other evidence showing that the complain- 
ants, or the chief one among them, Mr. Heckscher, knew of the 
division of the commissions of the Browns with Blanton, in the 
court's opinion, does not relieve the estoppel as against the 
Browns. The plaintiffs, with a knowledge of the facts entitling 
them to a rescission, elect to sue Blanton only. It is true it is 
claimed that the exact amount of the division was not known to 
them; but, if it was a fraud to divide equally the commissions, 
it was a fraud to divide the commissions by giving Blanton only 
a small part thereof. 
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"Upon the facts as developed in the evidence before this court, 
and upon the pleadings as they are, the court is of opinion that 
there can be no relief against J. Thompson Brown & Co., on 
account of plaintiffs' election made to sue Blanton only, on ac- 
count of confirmation and acquiescence as shown by the evi- 
dence and pleadings ; and the court cites as authorities for this 
proposition Pomeroy's Eq. Jur. 817, 820, 917, 965 ; Armistead v. 
Hundley, 7 Grat. 52; Shoemaker v. Cake, 83 Va. 1 [1 S. E. 
387] ; Max Meadows v. Brady, 92 Va. 71 [22 S. E. 845] ; 
Hudson v. Waugh, 93 Va. 518 [25 S. E. 530] ; Hurt v. Miller, 
95 Va. 32 [27 S. E. 831] ; Campbell v. Building Association, 98 
Va. 729 [37 S. E. 350] ; Adams v. Guerard [29 Ga. 651] 76 
Am. Dec. 624; Slothower v. Land Co. [27 S. E. 466] 2 Va. 
Dec. 506. 

"In the court's opinion so far, as to the Browns, the case has 
been treated as if the allegations as to the secret agreement 
existing about or at the time the property was put into the hands 
of Brown & Co. had been sustained by the proof, under the well- 
known rules of courts of law and equity as to the proof of fraud. 
Has this been done? I think not. It may not be true; but it 
has not been proven with that clearness and satisfaction that 
should or could warrant a court of equity in so holding. 

"For these reasons the relief sought against the Browns will 
be denied." 

With respect to the liability of Blanton to account to the com- 
plainants for the $5,000 donated to him by Brown & Co. out 
of the commissions received by the latter on the sale to Cren- 
shaw, while holding that there was no sufficient proof of the alle- 
gations in the bills as to a secret agreement existing about or 
at the time the property was put in the hands of Brown & Co., 
between the latter and Blanton, whereby Blanton was to receive 
a part of the commissions which Brown & Co. were to get if they 
effected a sale of the property, the decree entered, upon the 
view that "Blanton stood in the most confidential relations with 
his associates, and should not receive any part of those commis- 
sions, except his proportion thereof according to his interest 
in the syndicate as against his associates," required Blanton to 
pay into bank to the credit of the court in this cause the sum of 
$5,000, less the proportion that would come to him according to 
his interest, with interest from the time of the payment to com- 
plainants of their proportion of the proceeds of the sale of the 
property to Crenshaw. This ruling is assigned as cross-error 
by Blanton's counsel, under rule 8 of this court. 

To review the voluminous evidence, documentary and oral, as 
to Blanton's conduct in connection with the sale of the pyrites 
property by Brown & Co.. and the receipt by him of a part of 
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the latter's commissions on the sale, would serve no purpose 
other than to bring out, perhaps, more prominently facts which 
are not denied, but in fact admitted, by Heckscher and his co-com- 
plainants, viz., that Blanton's aid to Brown & Co. was valuable, 
and without it the sale to Crenshaw would probably not have been 
effected ; that Blanton received no part of the proceeds of that sale 
which belonged to these complainants, or in any way reduced the 
amounts that they would or should have received had Blanton 
received no part of Brown & Co.'s commissions ; that the efforts 
and persistency of Brown & Co., aided by Blanton, brought to 
complainants in the result thousands of dollars that they would 
not otherwise have gotten, and especially was this so as to 
Heckscher, the chief complainant, who was the largest holder in 
the property, and who had been urging a sale of it at a price 
much less than was finally obtained; that not only was the 
putting of the property for sale in the hands of Brown & Co. 
by Blanton acquiesced in by Heckscher and his associates, but 
approved, and the course and conduct of Blanton in connection 
with the whole transaction commended ; that neither Blanton nor 
Brown & Co. got one dollar out of the transaction that the com- 
plainants were entitled to, or ex aequo et bono they could have 
demanded; and that neither Brown & Co. nor Blanton did any- 
thing that in the least misled the complainants to their loss or 
injury. 

We are well aware of the established and salutary principle 
under a long line of decisions by this court, coming down to 
Tennant v. Dunlop, 97 Vt. 235, 33 S. E. 620, and some later, that 
trustees, partners, or agents cannot, by fraud, deceit, or conceal- 
ment of facts, make and retain profits out of their cestui que 
trust, associates, or principal ; but that is not this case. We have 
searched the record in vain for some proof of conduct on the 
part of Blanton in connection with this transaction which re- 
sulted, or might have resulted, in the injury of his associates. 
It may be that in some of his interviews with Heckscher, after 
the sale of the property had been consummated, he should have, 
as a matter of propriety, told Heckscher that Brown & Co. had 
donated to him a part of their commissions ; but his failure to 
do this resulted and could have resulted in no injury to Heck- 
scher or others who had been interested in the sale of the 
property. 

It is also well established by the authorities cited for com- 
plainants that if an agent, trustee, or other fiduciary makes, by 
fraud, deceit, or concealment, a profit out of a sale of the trust 
subject, "such profit belongs exclusively to the principal" ; but, 
again, that is not this case. There is not the slightest proof 
that Blanton, by fraud, deceit, or concealment, made a profit in 
this transaction. On the contrary, the proof is conclusive, as 
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is recognized in the opinion of the lower court, that there was 
nothing hurtful to Blanton's associates concealed ; that Blanton 
did not know of the purpose of Brown & Co. to divide their 
commissions with him until after the option had been given to 
Crenshaw, which was binding upon Blanton and his associates. 
Throughout there is not a fact relied on going to show fraud, 
deceit, or concealment on the part of either Brown & Co. or 
Blanton, resulting in loss or injury to complainants or either of 
them. Blanton was a mere naked or dry trustee, holding only 
the legal title to the property, with no authority to make sale 
of it, or to receive the proceeds of a sale thereof made by au- 
thority of the parties in interest. He received no part of the 
proceeds of the sale that was made, but the whole went to and 
was received by the parties in interest, less only the commissions 
they had agreed to pay Brown & Co. ; and the fidelity of Blan- 
ton is evidenced by the fact that Heckscher offered Blanton 
handsome commissions if he could sell the property for more 
than $60,000, provided the Crenshaw option was not taken up, 
yet Blanton continued his efforts and was largely instrumental 
in having the Crenshaw option taken up. 

The principle upon which the numerous decisions relied on 
for complainants turned was where the wrongdoer had profits 
or gain which belonged of right to his principal, partner, or 
associates; but that principle is not carried, in those cases or 
others, so far as we are able to find, to the extent that one 
charged merely with wrongdoing should give up what, ex aequo 
et bono, the party making the charge could not on any other 
ground have demanded or been entitled to. Unquestionably one 
cannot receive and hold from another that which he has ac- 
quired by fraud, deceit, or concealment; but if that other was 
never entitled to that which the alleged wrongdoer has, there 
is no principle of justice or equity that ,vould entitle the party 
making the claim to a recovery. 

In Tennant v. Dunlop, 97 Va. 234, 33 S. E. 620, the dealings 
charged to have been fraudulent, deceitful, or misleading on the 
part of a surviving partner, and hurtful to the legatees of the 
deceased partner, and which were set aside as void, so far as 
the legatees were concerned, were between the surviving partner 
and the executrix of the deceased partner. There the fraud, by 
concealment, practiced by the surviving partner, damaging to 
the complaining legatees, was clearly and conclusively proven, 
and upon the established principle to which we have adverted 
the wrongdoer, the surviving partner, was required to make 
good to the legatees of the deceased partner the losses they had 
by reason of the fraud sustained. 

Here the complainants have lost nothing by fraud, deceit, or 
concealment of Blanton, but are seeking to recover of him that 
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to which they were at no time entitled, and therefore could not 
have demanded. What Blanton got came from Brown & Co., 
and only out of money belonging to Brown & Co., and in no 
event to complainants, as is conceded; so that upon a supposed 
technicality only, and not upon any principle of right in law or 
equity, is their demand rested. This technical rule cannot, 
either upon reason or authority, be carried to the extent to which 
the complainants invoke it. 

The learned author of Pom. Eq. Jur. vol. 2 (3d Ed.) § 956, 
says, of the general principle governing dealings of a person 
who is placed in such a fiduciary relation towards another that 
the duty rests upon him to disclose, that if he intentionally con- 
ceals a material fact, with the purpose of inducing the other to 
enter into an agreement, such concealment is an actual fraud, 
and the agreement is void without the aid of any presumption; 
but the conclusion is there stated to be that the question whether 
or not such a fiduciary should be held to have by concealment 
been guilty of fraud, and be required to account for any profits 
he may have received out of the transaction, turns upon whether 
he has or has not gained by his concealment an advantage over 
his cestui que trust, principal, or partner. In the first instance 
he will be held to an accounting, and in the other not. 

Blanton, as the record shows, became at no time interested in 
Brown & Co.'s commissions on the sale to Crenshaw — certainly 
at no time when to do so was forbidden by law, or when he did 
or could have obtained an advantage over Heckscher and others 
interested with him in the property. On the contrary, the ad- 
vantages arising out of Blanton's dealings with the property 
inured to the benefit of all parties interested, and more especially 
to the advantage of Heckscher, as he has frankly admitted. 

It is not strictly true that all profits made by agents or trus- 
tees, such as was Blanton in this case, belong to their principals, 
but only such profits as are thereby diverted from, and there^ 
fore made out of, funds belonging to their principals. They 
cannot keep as their own what rightly belongs to their principals, 
but in order for such result to follow the agency must be the 
proximate or direct, not the remote or indirect, cause of the 
profit — i. e., the profit must be traceable to the agency as its 
efficient cause, and not as its mere incidental occasion. This 
principle is clearly recognized by this court in Blanton v. Heck- 
scher, supra, where it was held that Blanton could not be re- 
quired to bring into court the $5,000 received by him of Brown 
& Co. until proof sufficient to overcome Blanton's denial of lia- 
bility to Heckscher and his co-complainants for this money was 
adduced. See, also. Mechem on Agency, sec. 472; ^Etna Co. v. 
Church, 21 Ohio St. 492; Lamb Co. v. Lamb, 119 Mich. 568, 78 
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N. W. 646; Lewis v. Loper (C. C.) 54 Fed. 237; Gay v. Paige, 
150 Mich. 463, 114 N. W. 217. 

The line of cases relied on by complainants here, beginning 
with Carter v. Home, 21 Eng. Rep. 832 (decided in 1728), do 
not militate against the doctrine above enunciated, viz.. that it is 
not necessary in a case like this to show that the profit or gain 
sought to be recovered was made at complainants' expense, that 
it was a part of their property, or that they could have claimed 
or would have gained it had the recipient thereof not done so. 
Jackson v. Pleasanton, 101 Va. 282, 43 S. E. 573, where the 
principle is fully recognized. See, also, 1 Am. & Eng. Enc. L. 
p. 1073; Herman v. Martineau, 1 Wis. lSl, 60 Am. Dec. 370; 
Alexander v. N. W. Christian Univ., 57 Ind. 466. 

This case, upon the facts proved, is simply this : Blanton was 
in no sense a trustee, except for the purpose of holding the dry 
or naked legal title to the trust property, not even having the 
power of sale. The property was placed with Brown & Co., 
with the approval of the complainants, to find a buyer willing to 
buy, ready and able to pay for the property at a price fixed. 
The commissions of the selling agents were agreed upon, and 
a binding option given, and there was no way in which Blanton's 
conduct could have been antagonistic to the complainants, ex- 
cept by agreeing to a secret division with Brown & Co. of the 
commissions, before or at the time the property was placed in 
the hands of Brown & Co., or before the option was given, 
which secret agreement was advantageous to Blanton and to the 
disadvantage of others interested with him in the property, and 
Brown & Co. would have consummated the sale at less than a 10 
per cent, commission, the usual and fixed commissions to the 
selling agent for the sale of such property. Of such conduct on 
the part of Blanton there is no proof whatever in the record. 

We are of opinion that the cross-error assigned by Blanton 
to the decree appealed from is well taken, and that said decree 
should in this respect be reversed and annulled; and this court 
will enter the decree the lower court should have entered, dismiss- 
ing the original and amended bills of complainants in these causes 
as to Brown & Co., and remanding the cause for such further 
proceedings therein as may be deemed necessary or proper. 

Reversed in part. 

On Rehearing. 

Buchanan, J. In the petition for rehearing it is insisted that 
J. W. Blanton, one of the appellees, had no right to be heard 
upon this appeal, because he had been adjudicated a bankrupt 
and his trustee appointed before the decree appealed from was 
entered, and that he, therefore, had no further rights or interest 
in the litigation. 
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The trustee was not made, and did not become, a party to the 
suit, either in the trial court or in this court. Blanton was made 
one of the appellees in this court and process served upon him. 
Under the bankrupt act of 1898 (Act July 1, 1898, c. 541, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418] ) the trustee has the 
right to intervene and become a party to a suit prosecuted by 
or against a bankrupt at the time of his adjudication, but he is 
not bound to do so. Upon the failure of the trustee to apply to 
be substituted in place of the bankrupt, or to become a party to 
the suit, it seems that it may be prosecuted or defended by the 
bankrupt, whether the result of the litigation inures to his own 
benefit or the benefit of his creditors, and the trustee, although 
he does not become a party to the suit, will be bound by the 
judgment or decree entered in the cause. See 1 Remington on 
Bankruptcy, §§ 1640, 1644; Griffin v. Mut. Life Ins. Co., 11 Am. 
Bankr. Rep. 622, 623, 119 Ga. 664, 46 S. E. 870; Herring v. 
Downing, 146 Mass. 10, 15 N. E. 116; Thatcher v. Rockwell, 
105 U. S. 469, 470, 26 L- Ed. 949; Brown v. Wygant, 163 U. S. 
623, 624, 16 Sup. Ct. 1159, 41 L. Ed. 284. 

We are of opinion that Blanton had the right to assign cross- 
error under rule 8 of the court. 

The other grounds relied on for a rehearing were fully con- 
sidered before entering the decree complained of. Upon a re- 
consideration of those grounds, we see no reason to change the 
conclusion reached. The opinion filed with the record upon the 
original hearing contains some slight inaccuracies of statement, 
which have been corrected, and that opinion, as corrected, will 
be filed with the record.* 

Note. 

We print this case in full because of its importance in its appli- 
cation to relationships so all pervading as those of principal and 
agent, and trustee and cestui que trust. The limitation of the rule, 
that an agent, trustee, or other fiduciary can not make a profit for 
himself out ot the subject of the agency or trust, to cases where 
such profits are thereby diverted from, and therefore made out of, 
funds belonging to their principals or cestui que trusts, or where 
their interest is so made to conflict with the discharge of their du- 
ties, seems just and proper, and to be supported by authority. There 
is no proof here of fraud, deceit or concealment operating to the 
injury of Blanton's principal or cestui que trust. The rule that in 
order to a recovery from the agent or trustee by his principal, or 
cestui que trust, of what he has received from another party, there 
must have been a right to claim such profits or compensation from 
such other party, in the first place, had they not been paid to the 
agent. or trustee, is no doubt correct. Hence a gratuity to the agent 
or trustee, shown not to have influenced him in his conduct as 
such, may be lawfully accepted by him, and the principal or cestui 
que trust has no claim thereto. The part of the commissions re- 

*See case digested in 16 Va. Law Reg. 113. 
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ceived by Blanton in this case, his right to retain which is disputed, 
form no part of the trust property, and his acquisition thereof was 
entirely outside of and apart from his relationship and duties to the 
plaintiffs here. His fiduciary relationship to them had been prac- 
tically terminated before he received this gratuity. Authoritative 
cases recognize the right of an agent or broker to act both for 
seller and buyer under certain circumstances, and even to receive a 
commission or compensation from each, but only where nothing 
has been left to his discretion as to price and terms. See Empire, 
etc., Co. v. American, etc., Co., 34 N. E. 201; Knauss v. Godfried, etc., 
Co., 26 N. E. 868: Barry v. Schmidt, 15 N. W. 25. The case of 
United States v. Carter, 217 U. S. 286, 54 L. Ed. 769, is distinguishable 
from the principal case, there being there fraud and collusion between the 
recipient of the gratuity, who was the agent or employee of the gov- 
ernment, and the contractors by whom it was made. In that case 
his interest clearly militated against his duty to his principal. 
The confidential relationship and conflict of interest at the time 
when the donation was made is entirely lacking in the principal 
case. 

Of course it must be recognized that a participant in a transaction 
of this character must be prepared with full proof of his good faith 
and fair dealing with his principal or cestui que trust, and the burden 
would be upon him to show that his acceptance of such a gratuity 
as this could not have affected them disadvantageously. 

The exception to the general rule may be stated thus: Where 
the compensation is a gratuity, and is of such a nature that neither 
the principal nor the agent nor the trustee nor the cestui que trust 
can recover the same from the party giving it, the rule does not 
apply. However, the case is a close one, and there is authority the 
other way. We give a few cases. 

General Rule as to Profits from Trust Estate. — "A trustee will 
not be permitted to make profit for himself in managing the busi- 
ness of his cestui que trust, nor to put himself in any attitude in- 
consistent with the interests of his trus.t, or which will tend to in- 
terfere with his duty in discharging it. Richardson's Adm'rs v. Spen- 
cer. 57 Ky. (18 B. Mon.) 450." 47 Century Dig., col. 1142. See also, 
Newcomb v. Brooks, 16 W. Va. 32; Coltrane v. Worrell, 30 Gratt. 
434, 447; Smith v. Harrison, 2 Heiskell 230, 243; Cannon v. Apperson, 
14 Lea 552, 554; Butts v. Wood, 37 N. Y. 319; Dorsett v. Garrard, 85 
Ga. 734, 737, 11 S. E. 768; 1 Story's Eq.. §§ 322, 322a, 466, 466a, 468; 
Berkmeyer v. Kellerman, 32 Ohio St. Rep. 239, 252. 

"A trustee is not permitted in the absence of express contract to 
derive any profit to himself from the administration of his duties 
as trustee, and all profits made by the trustee must- be accounted 
for to the trust estate." 28 Am. & Eng. Enc. of Law, p. 1014. 

''Nothing in the law of fiduciary trusts is better settled than that 
the trustee shall not be allowed to advantage himself in dealings 
with the trust estate. He shall not be allowed to serve himself un- 
der the pretense of serving his cestui que trust. The most usual 
way in which evasions of this salutary rule are attempted is in pur- 
chases of the trust estate by or in the interest of the trustee. That 
such purchasers shall not be allowed the realization of their purpose 
is the universal holding of the courts. A citation to the multitudi- 
nous decisions would incumber an opinion more than it would elu- 
cidate the rule. A large number of the cases are collected in the 
notes to Tyler v. Herring (Miss.), 6 South. 840, 19 Am. St. Rep. 
263; Tyler v. Sanborn (111.), 21 N. E. 193, 4 L. R. A. 218, 15 Am. 
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St. Rep. 97; Wilson v. Brookshire (Ind.), 25 N. E. 131, 9 L. R. A. 
792; and this court, in Webb v. Branner, 59 Kan. 190, 52 Pac. 429, 
recently added another to the list. Nor, in such cases, does the fact 
that the sale and purchase were bona fide, and on full consideration, 
avail to constitute an exception to the rule. That was distinctly so 
declared in Webb z: Branner, supra, in which it was said: 'It was 
shown that a fair price was obtained for the lot, but, there being a 
manifest conflict between the duties of the trustee and his personal 
interests, the courts, for the purpose of removing all opportunity 
for fraud, generally hold such transfers to be void, whether they 
appear to be fair or not.' The above-quoted remarks imply that 
there may be, perhaps, exceptions to the rule; but we know of 
none." Frazier v. Jeakins, 64 Kan. 615. 68 Pac. Rep. 24, 25. See, 
also, Teegarden v. Lewis, 44 N. E. 9, denying rehearing in 40 N. E. 
1047. 145 Ind. 98; Arnold v. Brown, 35 American Decisions 296, 301. 

Absence of Fraud Immaterial. — "In fact, the main rule that a 
trustee may not profit himself out of the trust estate is no better 
settled than the" subsidiary one that lack of fraud in the trustee's 
dealings will not validate the transaction. The fiduciary relation of 
trustee and cestui que trust is one which does not call so much 
for rules to redress accomplished wrong as for rules to prevent its 
accomplishment. The one in question, therefore, is not intended to 
be merely remedial of wrong actually committed, but rather to be 
preventive or deterrent in effect. The opportunities which are open 
to an unfaithful trustee to advantage himself out of the trust es- 
tate are so many and so tempting and the condition of the benefi- 
ciary in the trust ordinarily so helpless and confiding, that the law 
gives warning in advance against all transactions out of which it is 
possible for the former to make gain at the expense of the latter." 
Frazier v. Jeakins, 64 Kan. 615. 68 Pac. Rep. 24, 25. 

Right to Incidental Advantages. — "The rule that a trustee shall 
not make a profit for himself out of his trust is not to be so strictly 
interpreted as to exclude a trustee from reaping the incidental ad- 
vantages "which may spring from his office. In re Lafferty's Estate, 
2 Pa. Dist. R. 215." 47 Century Dig., col. 1144. 

"It Is held in Kentucky that where the profit is not made by the 
trustee by directly dealing with the trust property, but is gained in 
some other manner, although connected with the trust estate, the 
trustee may retain the profit. Bush v. Webser, 72 S. W. Rep. 364. 
24 Ky. L. Rep. 1894; Lexington Hydraulic, etc., Co. v. Preston (Ky. 
1898). 47 S. W. Rep. 330." 28 Am. & Eng. Enc. of Law, p. 1015. 

Bonus for Lending Trust Funds. — "If a trustee receives a bonus 
for lending the trust funds, this, of. itself, does not show bad faith; 
but he must charge himself with the bonus so received. Sherman 
v. Lanier. 39 N. J. Eq. (12 Stew.) 249." 47 Century Digest, col. 1143. 

Other Bonuses. — "If the trustee receives any bonus or additional 
remuneration for his actions in trust matters from third parties, the 
profits thereof inure to the trust. Levi v. Evans (C. C. A.), 57 Fed. 
Rep. 677; Sherman v. Lanier. 39 N. J. Eq. 249; Jacobus v. Munn, 
37 N. T. Eq. 48; Redhead v. Parkway Driving Club (Brooklyn City 
Ct. Gen. T.), 7 Misc. (N. Y.) 275." 28 Am. & Eng. Enc. of Law, 
p. 1015. 

A trustee who. by reason of membership in an underwriters' as- 
sociation, obtains a commission on premiums paid to insure the 
trust property, must account therefor to the trust estate; he being 
entitled however, to deduct his membership fees in (he association. 
The law only charges him with the profits which he made out of the 
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trust estate. These profits consisted of the commissions, less what 
he paid for membership fees. White v. Sherman, 168 111. 589, 48 
N. E. 128, 134; 47 Cent. Dig., col. 1142. 

"The law does not allow a trustee to retain any personal ■ gain 
which he may obtain in such a manner as subjects him to the temp- 
tation of placing himself in a position which may be hostile to 
the interests of the estate,, whether the estate is actually injured or 
not, as a matter of fact. The fact that he was receiving commis- 
sions might have subjected him to a temptation to place a larger 
line of insurance than was necessary on the trust property. It is 
not essential that the estate has suffered a loss from what he, has 
done. It is sufficient that he has gained a profit. Whether the con- 
tract was beneficial or injurious to the estate is wholly immaterial 
An agent is only entitled to commissions upon a faithful perform- 
ance of all the duties of his agency. One of these duties is to render 
to his principal statements of all money received and profits made 
through his agency." White v. Sherman, 168 111. 589, 48 N. E. 128, 
134. 

In Jacobus v. Munn, 37 N. J. Eq. (10 Stewart) 48, it appeared that 
a trustee under a will had, for thirty years, the sole management of 
a large amount of real estate, involving great responsibility and care, 
and the expenditure of large sums of money, in repairing and renting 
and collecting the ien,ts of several dwelling houses thereon. Held, 
that the fact that he, several years ago, received presents from one 
of the tenants and from some of the mechanics who were employed 
by him to repair the houses, which he openly admitted at the time 
and since, and which caused no loss whatever to the estate, was net 
sufficient proof of malfeasance to deprive him of his commissions, 
although he must account to the estate, of course, for the moneys so 
received by him. By the decree of this court on final hearing, he 
had been acquitted of the charges of intentional fraud and misman- 
agement made against him in the bill, in which the receiving of the 
presents was included. This decision was modified in 38 N. J. Eq. 
(11 Stewart) 622, by depriving a trustee of a part of his commis- 
sions and requiring him to pay the costs of suit, and the provision 
requiring the trustee to account for the moneys received was sus- 
tained. 

"In some other instances he received small sums By way of gifts 
on payment of bills for work done. These appear to have been vol- 
untary offerings to him, and to have been paid in consideration of 
his promptness in making payment, or his trouble in coming to New 
York to make the payments; and it does not appear that they were 
given to him in anywise at the expense of the estate, or to its detri- 
ment. He made no concealment of the fact that he received them, 
and appears not to have been aware that in accepting them he was 
doing anything incompatible with his stiict duty as a trustee. Such 
transactions on the part of a trustee, however, are obviously not al- 
lowable in his dealings with the trust es.tate, and he is accountable to 
the estate for all such moneys received by him." Jacobus v. Munn, 
37 N. J. Eq. (10 Stew.) 48, 52, reversed in 38 N. J. Eq. (11 Stew.) 
622. Here however, the trust (an executorship) was a subsisting and 
active one, and the court said that it was not shown that the es- 
tate had not lost what the trustee had so received. This would seem 
to differentiate "it from the principal case. 

Gratuity to Agent. — As a general rule, all profits which are made 
by an agent, in the course of the business of the principal, belong 
to the latter; but mere gratuities, which are received by the agent 
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for incidental benefits derived by third persons from services ren- 
dered by the agent for his principal, where neither the principal 
nor agent had any claim for the amount so received, are not such 
profits as come within the general rule and they can not be recov- 
ered of the agent by the principal. Aetna Insurance Co. v. Church, 
21 Ohio St. Rep. 492. See also, Gay v. Paige,, 150 Mich. 463, 114 N. 
W. 217, where a gratuity to an agent was held not recoverable by 
his principal; Lewis v. Loper, 54 Fed. 246; Mechem on Agency, § 
472. This seems well established as to agents, and there seems no 
reason why it should not apply to a dry trust. 

J. F. M. 



Danville & W. Ry. Co. v. Lybrook et al. 

Jan. 12, 1911. 

[69 S. E. 1066.] 

1. Railroads (§ 220*) — Station Facilities — Evidence — Weight. — 

Evidence in a proceeding to compel a railway company to remove 
buildings from its station grounds held to show that the buildings 
facilitate rather than hinder performance of the company's duties 
as a carrier. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 719; Dec. 
Dig. § 220.*] 

2. Corporations (§ 393*) — Regulation — Use of Property. — Courts 
will control public service and other corporations in the use of their 
property only so far as is necessary to secure proper discharge of 
the corporation's duty to individuals or to the public. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1574, 
1575; Dec. Dig. § 393.*] 

3. Railroads (§ 217*) — Proper Facilities — Warehouses. — A ware- 
house or other structure used for the convenience of the public is a 
proper auxiliary to railroad business. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 217.*] 

4. Railroads (§ 217*) — Station Facilities. — A railroad company, be- 
ing empowered to maintain buildings on its grounds for the storage 
and delivery of freight and for the convenience of patrons, can per- 
mit others to do so, if the company's duty to shippers is discharged 
without discrimination. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 217.*] 

5. Railroads (§ 217*) — Station Facilities — Rights of Patrons. — A 
railroad must do what is reasonably necessaiy to accommodate pa- 
trons, but need not refrain from using its property to the best ad- 
vantage to the public and itself; and one desiring to use railroad 
property for storage, or other than railroad use, cannot complain 



*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



